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ORDER 

PER YOGESH KUMAR U.S., JM  

  This appeal is filed by the assessee for assessment year 2010-11 against 

the order of the ld. Commissioner of Income Tax (Appeals)-9, New Delhi 

[hereinafter referred to as CIT (Appeals)] dated 13.12.2019.    

 

Appellant by     Shri Amit Sharma,  
Advocate; 

Respondent by Shri Vivek Vardhan,  
Sr. D. R.;  

Date of Hearing 13.10.2022 

Date of Pronouncement   17.11.2022 
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2.  The assessee has raised the following revised substantive grounds of 

appeal:-  

 

1. On the facts and in the circumstances of the case as well as 

in law the learned Commissioner of Income Tax (Appeals) 

erred in treating the genuine sales to the parties as 

unexplained cash credit under section 68 of the act which is 

bad in law and liable to be set aside. 

2.  On the fact and circumstances of the case the case as well 

as in law the learned Commissioner of Income Tax (Appeals) 

grossly erred in upholding the action of learned Assessing 

Officer of treating a genuine sales as unexplained cash credit 

without providing the proper opportunity of being heard and 

passed the order u/s 250(4) of the act without providing the 

proper opportunity which is grave miscarriage of justice for 

the appellant and against the principle of Audi alteram 

partem. 

3.  On the facts and in the circumstances of the case as well as 

in law the learned Commissioner of Income Tax (Appeals) 

grossly erred in upholding the action of learned Assessing 

Officer of treating a genuine sales as unexplained cash credit 

under section 68 of the Act without appreciating the fact 

that appellant had furnished the enough material to prove 

the identity, veracity and genuineness of the transaction at 

the Assessment proceedings which has been confirmed by the 

Learned Commissioner of Income Tax (Appeal) in her order. 
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4.  On the facts and in the circumstances of the case as well as 

in law the learned Commissioner of Income Tax (Appeals) 

grossly erred in upholding the exteriors consideration of the 

LD AO and not considered the evidences which was filed 

before the assessing authorities. 

5.  The appellant craves leave to add / modify / alter / delete 

any or all Grounds of Appeal.” 

3. The brief facts of the case are that the assessee Company did not file 

return for the year under consideration i.e. Assessment Year 2010-11, a 

notice u/s 148 of the Act was issued after recording the satisfaction and 

reasons to the effect that the income chargeable to the tax has ‘escaped 

assessment’ within the meaning of Section 147 of the Act which has been 

served upon the Assessee.  The assessment order came to be passed on 

22/12/2017 by making an addition of Rs. 50,67,66,785/- on the ground that 

the credit entries made in the books of account of the assessee during the 

year under consideration are unexplained. 

 

4. As against the assessment order dated 22/12/2017, the assessee has 

preferred an appeal before the CIT(A).  The Ld. CIT(A) vide order dated 

13/12/2019 held that credit entries/sale consideration pertaining to the two 

entities i.e. M/s Jain Enterprises and M/s Philco Exim Pvt. Ltd. cannot be 

held to be genuine,  therefore, directed the A.O to make additions 

corresponding to the transaction with those two parties. Thus confirmed the 

addition of Rs. 6,35,90,752/- only and deleted the remaining additions made 

by the A.O.  

 

5. Aggrieved by the order of the Ld. CIT(A) the assessee has preferred the 

present appeal on the grounds mentioned above. 
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6. The Ld. Counsel for the assessee submitted that the Ld. CIT(A) has erred 

in treating the sale of Rs. 6,35,90,752/- made to two parties are not genuine 

which is bad in law, though the assessee has produced enough material to 

prove the identity, veracity  and genuineness before the Authorities.  The Ld. 

CIT(A)  has committed an error  in confirming the addition which are already 

included in the sales shown by the assessee which amounts to double 

taxation. Without prejudice to the same, the Ld. Counsel for the assessee 

further submitted that the Ld. CIT(A) has grossly erred in confirming the 

addition of Rs. 6,35,90,752/- without appreciating the fact that once the 

declared sale is treated to be genuine, within the same is required to be 

deducted from the sales.  The Assessee further submitted that even if the 

above addition is set off against the business loss by computing the income 

u/s. 68 of the Act, the effect of the addition would not impact the return 

income of the assessee. 

 

 7. Per contra, the Ld. DR has relied on the order of the CIT(A) and 

submitted that the impugned order requires no interference. 

 

 8. We have heard the parties, perused the material on record and gave our 

thoughtful consideration.    

 

9. The Ld.CIT(A) while sustaining the addition found that ‘the transaction of 

the assessee with M/s Jain Enterprises and M/s Philco Exim Pvt. Ltd. have 

been clearly doubted by the A.O. himself’.  Further noted that, M/s Jain 

Enterprises is concerned, the assessee did not submit the confirmation and 

other documents as required by the A.O. whereas in so far as M/s Philco 

Exim Pvt. Ltd., the Ld.CIT(A) observed that the assessee has filed 

confirmations but did not file the bank statement.  Thus, the Ld.CIT(A) was of 

the opinion that credit entries/sale consideration pertaining to the two 
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entities M/s Jain Enterprises and M/s Philco Exim Pvt. Ltd. cannot be held to 

be genuine and sustained those additions. 

  

10. The Ld. Counsel for the assessee drawn our attention to the purchase 

register and sale register at Page No. 48 (purchase register) and Page No. 49 

to 52 (Sale register), which reflects the transactions made with the two 

entities M/s Jain Enterprises and M/s Philco Exim Pvt. Ltd.  The relevant 

portion of the purchase register and sale register are hereunder:- 
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11.   The Ld. Counsel for the Assessee has also drawn our attention to Paper 

book Page No. 111 which is the ledger account showing the sales, which is 

reproduced hereunder:- 

 

 

12. Further it is observed that at no point of time, the Lower authorities have 

doubted the existence of M/s Jain Enterprises and M/s Philco Exim Pvt. Ltd. 
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and the notice issued to those parties have been duly served.  It is not the 

case of the A.O. that those parties are not in existent. Considering the above 

facts and circumstances, we are of the opinion that the assessee had 

furnished the enough material to prove the identity, veracity and genuineness 

of the transaction during assessment proceedings to prove the transaction 

made with M/s Jain Enterprises and M/s Philco Exim Pvt. Ltd. 

 

13.  It is not in dispute that the assessee has shown the said amount of Rs. 

6,35,90,752/- as sales in the profit and loss account, which has been 

accepted by the Revenue as genuine without pointing out any fault. Similarly 

the amount of sale was realized though banking channel and the same was 

accepted by the Department. Thus Ld. CIT(A) has committed an error by 

upholding the addition which amounts to double taxation. 

 

14. The Ld. Counsel has also submitted that without prejudice to the above 

even if the addition is treated to be added as income of the assessee on the 

principal of double addition, firstly, the amount of Rs. 6,35,90,752/- should 

be deducted from the sales declared by the assessee in the financial 

statement and thereby its declared loss would be at Rs. 1,69,43,413 will 

further increased by equivalent amount of Rs. 6,35,90,752/- and the affected 

loss would be at Rs. 8,05,34,165/-.  Secondly, as the same was treated as 

cash credit then the same should be added to the income u/s 68 of the Act.  

However, while computing the total income the above mentioned loss of Rs. 

8,05,34,165/- would be available with which the income of Rs. 6,35,90,752/- 

is liable to get set off, as for the concerned Assessment Year 2010-11, there is 

no bar as applicable from Assessment Year 2017-18 (where income determine 

u/s 68 would not be entitled to get set off with other available loss), under the 

provision of law to get the set off of income computed u/s 68 with business 

losses.  Hence, the outcome of the above exercise also remains the same and 

the loss of the assessee remain the same  at Rs. 169,43,413/-.   
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15. We are completely agree with the above proposition canvassed by the Ld. 

Counsel for the Assessee. Even if we assume that the sale is bogus receipts to 

be treated as cash credit u/s 68 of the Act, in such event after deducting 

alleged bogus sale from the books, same will result in decrease of the profit to 

the assessee. Even to tax the receipts u/s 68 of the Act read with Section 

115BBE, the provision of Section 115BBE of the Act has been substituted 

w.e.f 01/04/2017 hence the said exercise would be revenue in neutral and 

starkly academic. Therefore, for the above discussions, in our considered 

opinion the addition which was sustained by the Ld.CIT (A) deserves to be 

deleted by allowing the assessee grounds of appeal. 

 

16. In the result, appeal filed by the assessee is allowed.  The addition 

sustained by the Ld.CIT (A) is hereby deleted, ordered accordingly. 

 

Order pronounced in the Open Court on   17th November, 2022.   

 
 
  Sd/-        Sd/- 
      (B. R. R. KUMAR)                                 (YOGESH KUMAR U.S.) 
ACCOUNTANT MEMBER                         JUDICIAL MEMBER 
Dated :          17/11/2022 
 

*R.N, Sr. PS* 

 

Copy forwarded to: 

1. Appellant 

2. Respondent 

3. CIT 

4. CIT (Appeals) 

5. DR: ITAT            
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