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ORDER

PER YOGESH KUMAR U.S., JM

This appeal is filed by the assessee for assessment year 2010-11 against
the order of the ld. Commissioner of Income Tax (Appeals)-9, New Delhi

[hereinafter referred to as CIT (Appeals)] dated 13.12.2019.
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2. The assessee has raised the following revised substantive grounds of

appeal:-

1. On the facts and in the circumstances of the case as well as
in law the learned Commissioner of Income Tax (Appeals)
erred in treating the genuine sales to the parties as
unexplained cash credit under section 68 of the act which is

bad in law and liable to be set aside.

2. On the fact and circumstances of the case the case as well
as in law the learned Commissioner of Income Tax (Appeals)
grossly erred in upholding the action of learned Assessing
Officer of treating a genuine sales as unexplained cash credit
without providing the proper opportunity of being heard and
passed the order u/s 250(4) of the act without providing the
proper opportunity which is grave miscarriage of justice for
the appellant and against the principle of Audi alteram

partem.

3. On the facts and in the circumstances of the case as well as
in law the learned Commissioner of Income Tax (Appeals)
grossly erred in upholding the action of learned Assessing
Officer of treating a genuine sales as unexplained cash credit
under section 68 of the Act without appreciating the fact
that appellant had furnished the enough material to prove
the identity, veracity and genuineness of the transaction at
the Assessment proceedings which has been confirmed by the

Learned Commissioner of Income Tax (Appeal) in her order.
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4. On the facts and in the circumstances of the case as well as
in law the learned Commissioner of Income Tax (Appeals)
grossly erred in upholding the exteriors consideration of the
LD AO and not considered the evidences which was filed

before the assessing authorities.

5. The appellant craves leave to add / modify / alter / delete
any or all Grounds of Appeal.”

3. The brief facts of the case are that the assessee Company did not file
return for the year under consideration i.e. Assessment Year 2010-11, a
notice u/s 148 of the Act was issued after recording the satisfaction and
reasons to the effect that the income chargeable to the tax has ‘escaped
assessment’ within the meaning of Section 147 of the Act which has been
served upon the Assessee. The assessment order came to be passed on
22/12/2017 by making an addition of Rs. 50,67,66,785/- on the ground that
the credit entries made in the books of account of the assessee during the

year under consideration are unexplained.

4. As against the assessment order dated 22/12/2017, the assessee has
preferred an appeal before the CIT(A). The Ld. CIT(A) vide order dated
13/12/2019 held that credit entries/sale consideration pertaining to the two
entities i.e. M/s Jain Enterprises and M/s Philco Exim Pvt. Ltd. cannot be
held to be genuine, therefore, directed the A.O to make additions
corresponding to the transaction with those two parties. Thus confirmed the
addition of Rs. 6,35,90,752/- only and deleted the remaining additions made
by the A.O.

5. Aggrieved by the order of the Ld. CIT(A) the assessee has preferred the

present appeal on the grounds mentioned above.
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6. The Ld. Counsel for the assessee submitted that the Ld. CIT(A) has erred
in treating the sale of Rs. 6,35,90,752/- made to two parties are not genuine
which is bad in law, though the assessee has produced enough material to
prove the identity, veracity and genuineness before the Authorities. The Ld.
CIT(A) has committed an error in confirming the addition which are already
included in the sales shown by the assessee which amounts to double
taxation. Without prejudice to the same, the Ld. Counsel for the assessee
further submitted that the Ld. CIT(A) has grossly erred in confirming the
addition of Rs. 6,35,90,752/- without appreciating the fact that once the
declared sale is treated to be genuine, within the same is required to be
deducted from the sales. The Assessee further submitted that even if the
above addition is set off against the business loss by computing the income
u/s. 68 of the Act, the effect of the addition would not impact the return

income of the assessee.

7. Per contra, the Ld. DR has relied on the order of the CIT(A) and

submitted that the impugned order requires no interference.

8. We have heard the parties, perused the material on record and gave our

thoughtful consideration.

9. The Ld.CIT(A) while sustaining the addition found that ‘the transaction of
the assessee with M/s Jain Enterprises and M/s Philco Exim Put. Ltd. have
been clearly doubted by the A.O. himself. Further noted that, M/s Jain
Enterprises is concerned, the assessee did not submit the confirmation and
other documents as required by the A.O. whereas in so far as M/s Philco
Exim Pvt. Ltd., the Ld.CIT(A) observed that the assessee has filed
confirmations but did not file the bank statement. Thus, the Ld.CIT(A) was of

the opinion that credit entries/sale consideration pertaining to the two
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entities M /s Jain Enterprises and M/s Philco Exim Pvt. Ltd. cannot be held to

be genuine and sustained those additions.

10. The Ld. Counsel for the assessee drawn our attention to the purchase
register and sale register at Page No. 48 (purchase register) and Page No. 49
to 52 (Sale register), which reflects the transactions made with the two
entities M/s Jain Enterprises and M/s Philco Exim Pvt. Ltd. The relevant
portion of the purchase register and sale register are hereunder:-

TSH Gems & Jewellery Frivate Limited
OF 223060, Laseni Chamiber, Srocnd Flcse

Laxmd Magar, Dl - 1100392

Purciase Regiztar
V- 200K B St b 2000

Faga
T Cam Partculams 3 “Tiich Typ=  WEh HE - Cabil i
_ samount fap =T
% Eurs Engle Ganaral Trading F2C Prrchirie 1 ~TN.87 B8R0
A% o EETEWLDR01E T P
e v Global Trade Cogmmoditiss Dmee Parchase e [ I"'_i‘ =1,40,507 01
SN - GTE. 09 100002 r QR
#.7.2020 Gighal Trade Ecmmodities Dmoc Purchaso a f' 7.52853T0AC
BN A G O TO00e
1 M Generst Trading F.2.E. Purshias 4 721,52 11200
O e ¢ REARMEND I 208 e
200% Global Trade Sommaditias Dmoo Purchaa Y it T L
E e f R T
[ 2000 SUPERKIR GEHERAL TRARMNG FZ.E Purcrase ¢ s WA
| BV A - 55 T 00 00D
3 SUPERIOR GENERAL TRADING F.Z.E Pumchaso
B R0 556 TEmp i s
2 TEWP TRADING PVT LTD o Furchase a
B s GOGAS-1G s
Y 1
220 TENF TRADIMG PUWT LTD T Purchasae a
[ PSR TE SR -] o |
5422000 e Goems L.LC \ | Purerace 10
B i EAPTRO0ND T
1522010 SRYRAJGURL BAPEX PYT LTD - Purchasn 1]
B P ACADERAES - 0
5-2-2010 THERU EXIM PVT LTD Purchazs 1z .29, /3 F5 1N
BN oo, 1ERGR-10 L
22-2-200 Cesiyan Bulion Pvt. iLbsd Parcha e (] 15 a3, 52 ma o
ENN Slo. . D44
2522010 SARKESWAR TRAGECOM PYT LTD Purchase ia 14008 AT
= BA NG 5 TRLATSHAEG
25-2-2010 Qsiyam Bullion P Lid, Purchase is LR EREN
B3t O
3523010 Cralyan Bullion Pt Lbd. Poarzhise 1] ¥ E 40,05 802 01
01 ez, D45
25-2-2010 THIRL EXEM PYT LTD Puretas 250,652,501 01
BV o, A A

- T— Tedal B384, T SEE.3:

B e ol

A~il



6 ITA No. 1025/Del/2020
TSH Gems & Jewellery Pvt. Ltd.

TSH Gan ; ry Private Limited @
i P | £ hamber, Sound Fmr ;

e D= 10097
Jalfsy Rogister
1-2epe-8008 16 31-Mar-2010
. P N o Page
~ Dae Farticulars - Wch Type Wch Ha. Debit Cradi
s UMy, L Arnng Aol
2772008 KEM Gems & Sewellory (¥ Led. Eules 1 (Tosan T 00
BN s, THEAD X
25-7-2000 KBM Goms & Jawallgar R ad. Salns 2 .("Ezuim.m
L . THEA : i i P
20.7.2008 Warkd Wids Inornational Al a 5 A6 A
Eill iy THEAD " et
2572008 MWIWI e Haims + ¢ E14,20,387 00
_El.lm?.: - -
2B-2008 B Durga Enterprises Salsa & T
81 o, THRAE
46-2000 JuinEmprpcsasihiel | Soken ] .Io"f.ﬁ_.;.rsaun
Hdtno THERDE | | | :
£ anel &g B l Jrovermbabanie o gy B r'-’z.—;;;uumu
Ly B0 THEREET it i i |
582006 J K Enlerpeises Salen g 7 1002642000 |
B o TS e i
5-5-2008 J K Enidrprises ; Bakes ] Ao |
BY o, THE00 et
S-B-20E2 Agnurm Enbertrade (M) Gales w7 zeznEsem |
Gl e THSIE 3 - \
4-5-2000 | Bhilen Exim Pyt. L. Saen 0 s 0T 0
| B o THEDN :

|
2.5.2008 [Philco Exim Put. Lid. Sulim 17 q"':;.-?:.nzmn |
EAl i TS0 — 1
E-B-2008 | W K Trading Cao.
W 0, ST

salae 13 FRT Y TR ]

11. The Ld. Counsel for the Assessee has also drawn our attention to Paper

book Page No. 111 which is the ledger account showing the sales, which is
reproduced hereunder:-

; . i f i
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12. Further it is observed that at no point of time, the Lower authorities have

doubted the existence of M/s Jain Enterprises and M/s Philco Exim Pvt. Ltd.
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and the notice issued to those parties have been duly served. It is not the
case of the A.O. that those parties are not in existent. Considering the above
facts and circumstances, we are of the opinion that the assessee had
furnished the enough material to prove the identity, veracity and genuineness
of the transaction during assessment proceedings to prove the transaction

made with M/s Jain Enterprises and M/s Philco Exim Pvt. Ltd.

13. It is not in dispute that the assessee has shown the said amount of Rs.
6,35,90,752/- as sales in the profit and loss account, which has been
accepted by the Revenue as genuine without pointing out any fault. Similarly
the amount of sale was realized though banking channel and the same was
accepted by the Department. Thus Ld. CIT(A) has committed an error by

upholding the addition which amounts to double taxation.

14. The Ld. Counsel has also submitted that without prejudice to the above
even if the addition is treated to be added as income of the assessee on the
principal of double addition, firstly, the amount of Rs. 6,35,90,752/- should
be deducted from the sales declared by the assessee in the financial
statement and thereby its declared loss would be at Rs. 1,69,43,413 will
further increased by equivalent amount of Rs. 6,35,90,752 /- and the affected
loss would be at Rs. 8,05,34,165/-. Secondly, as the same was treated as
cash credit then the same should be added to the income u/s 68 of the Act.
However, while computing the total income the above mentioned loss of Rs.
8,05,34,165/- would be available with which the income of Rs. 6,35,90,752/-
is liable to get set off, as for the concerned Assessment Year 2010-11, there is
no bar as applicable from Assessment Year 2017-18 (where income determine
u/s 68 would not be entitled to get set off with other available loss), under the
provision of law to get the set off of income computed u/s 68 with business
losses. Hence, the outcome of the above exercise also remains the same and

the loss of the assessee remain the same at Rs. 169,43,413/-.
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15. We are completely agree with the above proposition canvassed by the Ld.
Counsel for the Assessee. Even if we assume that the sale is bogus receipts to
be treated as cash credit u/s 68 of the Act, in such event after deducting
alleged bogus sale from the books, same will result in decrease of the profit to
the assessee. Even to tax the receipts u/s 68 of the Act read with Section
115BBE, the provision of Section 115BBE of the Act has been substituted
w.e.f 01/04/2017 hence the said exercise would be revenue in neutral and
starkly academic. Therefore, for the above discussions, in our considered
opinion the addition which was sustained by the Ld.CIT (A) deserves to be

deleted by allowing the assessee grounds of appeal.

16. In the result, appeal filed by the assessee is allowed. The addition

sustained by the Ld.CIT (A) is hereby deleted, ordered accordingly.

Order pronounced in the Open Court on 17th November, 2022.

Sd/- Sd/-

(B. R. R. KUMAR) (YOGESH KUMAR U.S.)
ACCOUNTANT MEMBER JUDICIAL MEMBER
Dated : 17/11/2022
*R.N, Sr. PS*
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